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Ex Parte

Marlene H. Dortch

Secretary

Federal Communications Commission
445 12th Street, S.W.

Washington, D.C. 20554

Re:  In the Matter of Petitions for Declaratory Ruling, WC Docket No. 05-276
Dear Ms. Dortch:

On behalf of AT&T Inc. (“AT&T?”), | am writing to notify the Commission of yet
another court decision referring to the Commission questions surrounding the liability of carriers
that argue that the use of Internet Protocol (“IP”) in the middle of an ordinary PSTN-to-PSTN
long distance call entitles them to evade access charges in defiance of the Commission’s April
2004 IP-in-the-Middle Order.! As discussed below and in AT&T’s prior filings in this docket,
the Commission must immediately put a stop to this unlawful access charge evasion by declaring
—once and for all — that access charges apply to IP-in-the-middle long distance calls.

In Southwestern Bell Telephone, L.P. v. Global Crossing Ltd., No. 4:04-CV-1573 (CEJ)

(D. Mo.), the incumbent LECs affiliated with AT&T allege that Global Crossing has unlawfully
used IP-in-the-middle providers to avoid tens of millions of dollars in access charges. In
response, Global Crossing claimed that, supposedly because it did not “order” access services to
terminate IP-in-the-middle calls, it cannot be considered a “customer” of the ILECs’ access
tariffs for those calls and therefore cannot be held liable under those tariffs. In the attached
decision, the court ruled that Global Crossing’s contention implicates the Commission’s
expertise, and it accordingly stayed the matter in deference to the Commission’s primary
jurisdiction.? Specifically, the court observed that Global Crossing’s defense in the lawsuit

! Order, Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP Telephony Services Are
Exempt from Access Charges, 19 FCC Rcd 7457 (2004) (“IP-in-the-Middle Order™).

2 See Memorandum and Order at 5-11, Southwestern Bell Telephone, L.P. v. Global Crossing Ltd,
No. 4:04-CV-1573 (CEJ) (E.D. Mo. Feb. 7, 2006) (attached hereto). The court also stayed AT&T’s
claims against various CLECSs for their role in improperly terminating IP-in-the-middle calls. See id.
at 14.
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parallels the claim asserted by VarTec in its petition for declaratory ruling filed with the
Commission in this docket.®> That claim has already been fully briefed and refuted in the record
in this proceeding. Thus, the Commission need not await any further briefing or pleadings in
order to address the issues referred to it by the court in Southwestern Bell v. Global Crossing.’

Indeed, far from requiring delay, this recent order from the court confirms that the
Commission must act promptly to resolve the issues pending in this docket. As AT&T has
explained, despite the Commission’s clear holding that IP-in-the-middle long distance calls —
whether transported by a single provider or by multiple providers — are “telecommunications
services” subject to access charges,® carriers continue to evade more than $1 million every month
in AT&T ILEC access charges.” That figure, moreover, is specific to the AT&T ILECs, and
does not include the many additional millions in access charges that are surely owed to other
ILECs as a result of unlawful IP-in-the-middle access avoidance schemes.

To prevent these damages from growing even higher, the Commission needs to act
immediately. Indeed, it has been almost two years since the Commission issued the IP-in-the-
Middle Order and directed carriers that have been deprived of access charges through the use of
IP-in-the-middle to seek recourse in the courts.® Yet carriers that have attempted to do so have
been stymied by primary jurisdiction referrals. As the Southwestern Bell v. Global Crossing
court emphasizes, “[t]he present action is one of four that the Court has found in which LECs
seek payment of access charges in reliance upon [the IP-in-the-Middle Order],” and in all of
them “the courts have stayed the action pursuant to the doctrine of primary jurisdiction.”® The

% See id. at 10-11 (citing Petition for Declaratory Ruling that VVarTec Telecom, Inc. Is Not
Required To Pay Access Charges to Southwestern Bell Tel. Co. or Other Terminating Local Exchange
Carriers When Enhanced Service Providers or Other Carriers Deliver the Calls to Southwestern Bell Tel.
Co. or Other Local Exchange Carriers for Termination, WC Docket No. 05-276 (FCC filed Aug. 20,
2004)).

* See, e.g., Global Crossing Telecommunications, Inc. Comments at 6-19 (Nov. 10, 2005); SBC
Communications Inc. Comments at 9-17 (Nov. 10, 2005); AT&T Inc. Reply Comments at 24-35 (Dec.
12, 2005).

> Although AT&T has sought reconsideration of one aspect of the Southwestern Bell v. Global
Crossing decision, see Motion for Reconsideration, Southwestern Bell Tel., L.P. v. Global Crossing Ltd.,
No. 4:04-CV-1573 (CEJ) (E.D. Mo. filed Feb. 22, 2006), AT&T’s motion does not seek reconsideration
of the court’s primary jurisdiction referral and is therefore no basis for the Commission to delay
responding to that referral.

® See IP-in-the-Middle Order 11 1, 19.
” See Petition of the SBC ILECs for Declaratory Ruling at 1, 34 (Sept. 19, 2005); id. Att. D, 9.
® See IP-in-the-Middle Order 23 n.93.

% Southwestern Bell v. Global Crossing, slip op. at 9. AT&T has sought reconsideration in one of
the four cases identified by the court on the ground that the complaint in that case does not turn on any
issues now pending before the Commission or within its special expertise. See Plaintiff’s Motion for
Reconsideration, Southern New England Tel. Co. v. Global NAPs Inc., Civ. A.3:04CV2075(JCH) (D.
Conn. filed Nov. 8, 2005) (seeking reconsideration of Ruling on Defendants’ Motion to Dismiss,
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courts have thus made clear that they expect the Commission to resolve any lingering questions
regarding the liability of carriers that collaborate to evade access charges through the use of IP-
in-the-middle technology. The Commission should do so without delay in order to end this
widespread and ongoing defiance of its rules.

Yours truly,

Is/
Colin S. Stretch

cc: Tom Navin
Tamara Preiss
Jennifer McKee
Don Stockdale

Southern New England Tel. Co. v. Global NAPs, Civ. A.3:04CV2075(JCH), 2005 WL 2789323 (D. Conn.
Oct. 26, 2005)). That motion is pending.
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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

SOUTHWESTERN BELL TELEPHONE
L.P., et al.

Plaintiffs,
VS. No. 4:04-CVv-1573 (CRJ)
GLOBAL CROSSI NG LTD., et al.,

Def endant s.

N N N N N N N N N N

VEMORANDUM AND ORDER

This matter is before the Court on the notion of the G obal
Crossing defendants to dismss for failure to state a claim for
relief, pursuant to Fed. R CGv.P. 12(b)(6), or, in the alternative,
for I ack of subject matter jurisdiction, pursuant to Rule 12(b)(1).
Plaintiffs oppose the notion and the issues are fully briefed.

For the reasons discussed below, the Court will stay this
matter pursuant to the doctrine of primary jurisdiction, pending
resol ution by t he Federal Communi cati ons Conm ssi on (FCC) regardi ng
the obligations of the various participants in the transm ssion of
| ong di stance tel ephone calls using Internet Protocol (IP) format.
In addition, the Court finds that all <clains arising before
Decenber 9, 2003, are barred by operation of a bankruptcy

reorgani zation plan entered in ln re Gobal Crossing Ltd., No. 02-

40188 (REG) (Bankr. S.D.N.Y.).
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| . Backgr ound

Plaintiffs are ten Local Exchange Carriers! (LECs) that
provi de telecommunication services in different regions of the
country. Def endant G obal Crossing? is an interexchange (IXC
carrier that provides |ong distance tel ephone service. Also naned
as defendants are Least Cost Routers (LCRs)® with whom d obal
Crossing contracts to deliver |long distance calls, and Conpetitive
Local Exchange Carriers (CLEGCs).* Plaintiffs allege that the
def endants i nproperly disguise |ong distance phone calls as | ocal

calls in order to avoi d payi ng access charges due under federal and

Sout hwestern Bell Tel ephone, L.P., Pacific Bell Telephone
Conmpany, Nevada Bell Tel ephone Conpany, M chigan Bell Tel ephone

Company, Illinois Bell Tel ephone Conpany, Indiana Bell Tel ephone
Conpany, OChio Bell Tel ephone Conpany, Wsconsin Bell, Inc., The
Sout hern New Engl and Bell, Inc., and Wodbury Tel ephone Conpany.

These entities are all owned by non party SBC Conmmuni cations, Inc.

The d obal Crossing defendants are: d obal Crossing Limted,
add &C Ltd., dobal Crossing Tel ecommunications, Inc., and d obal
Crossing North Anerica Networks, Inc.

3Def endant John Does 1 through 10 are identified by plaintiffs
as CLECs and LCRs. No specific LCRS are identified.

“The amended conplaint nanmes the following CLECs as
def endants: MLeodUSA, Inc., MLeodUSA Hol dings, Inc., MLeodUSA
Tel ecommuni cati ons Services, Inc., and McLeod USA Net wor k Ser vi ces,
Inc. (collectively, MLeod); NuVox, Inc., and NuVox Commruni cati ons
of Mssouri, Inc. (collectively, NuVox); XO Comrunications, Inc.,
XO M ssouri, Inc., and XO Texas, Inc. (collectively XO, Xspedius
Managenent Co. , LLC, Xspedi us Hol di ng Cor p. , Xspedi us
Commruni cations, LLC, and Xspedi us Managenent Co. Sw tched Servi ces,
LLC, (collectively, Xspedius). Plaintiffs dismssed, wth
prejudi ce, their clains against the XO defendants. Thus, the only
CLECs remaining in the dispute are the MLeod defendants and the
Xspedi us defendants. They have separately noved to dismss for
failure to state a claim Because the Court will stay this matter,
the nmotion of the MLeod and Xspedius defendants will be denied
wi t hout prejudice.

-2
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state tariffs. Plaintiffs assert clains for breach of federal and
state tariffs, unjust enrichnent, fraud, and civil conspiracy.

Plaintiff LECs operate tel ephone networks in different regions
of the country. The defendant CLECs offer identical services in
conpetition wwth the LECs. Both LECs and CLECs carry calls to and
fromend users (i.e., custonmers) within a |l ocal exchange; they al so
connect custoners to |l ong di stance carriers at “points of presence”
(POPs). Interexchange carriers pay LECs access charges -- at rates
determned by federal and state tariffs -- to originate and
termnate long distance calls.?® The LECs maintain separate
facilities for receiving | ong distance and | ocal calls for delivery
to their custoners. The long distance facilities, known as
“Feature Goup D trunk facilities,” are set up to neasure |ong
distance traffic so the LECs can bill the appropriate access
charges. The | ocal exchange facilities | ack the capacity to detect
and neasure | ong distance calls.

Def endant G obal Crossing is an interexchange carrier. \Wen
a d obal Crossing subscriber places a |l ong di stance phone call, the
LECtransfers the call to Qobal Crossing’s POP. Plaintiffs allege
that G obal Crossing transfers the call to an LCRwith whomit has
cont r act ed. The LCR converts the call into IP format for
transm ssion to the POP that serves the called party’s area. The
call is then reconverted and transferred either directly to the LEC

for delivery to the called party or to a CLEC for delivery to the

The connections between LECs and CLECs are governed by
i nterconnection agreenents (1 CAs), rather than by tariffs.

- 3-
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LEC. Plaintiffs allege that, in either scenario, defendants

i nproperly deliver interexchange calls to their |ocal exchange

facilities in order to avoid paying termnating access charges.
Plaintiffs filed this action in reliance upon an order issued

by the FCC on April 21, 2004. See In the Matter of Petition for

Decl aratory Ruling that AT&T s Phone-to-Phone | P Tel ephony Servi ces

Are Exempt from Access Charges, 2004 W. 856557, 19 F.C.C. R 7457

(Order April 21, 2004) (AT&T Access Charge Order). AT&T had argued

t hat interexchange tel ephone calls transmtted in IP format were
not a telecommuni cations service but, rather, an enhanced service
exenpt fromterm nating access charges.

The FCC rejected AT&T's argunent. It determ ned that access
charges are due for long distance traffic “which an end-user
custoner originates by placing a call using a traditional touch-
tone tel ephone with 1+ dialing, utilizes . . . IPtransport, andis
converted back from IP format before being termnated at a LEC
switch.” Id. at § 24. Access charges are due whether the
i nterexchange carrier provides its own I|IP voice services or
contracts with another provider to do so. Id. at ¢ 18.
Furt hernore, when a provider of |P-enabl ed services contracts with
an interexchange carrier to deliver long distance calls, the
i nterexchange carrier is obligated to pay termnating access
charges. 1d. at § 19. This rule applies “regardl ess of whether
only one interexchange carrier wuses I|IP transport or instead
mul ti pl e service providers are involved in providing | Ptransport.”

Id.
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The FCC noted that it had recently adopted a Notice of
Proposed Rul emaki ng concerning | P-enabled services. 1d. at § 2.

The Notice was released on March 10, 2004. In the Matter of |P-

Enabl ed Services, FCC No. 04-28, 2004 WL 439260, 19 F.C.C. R 4863

(Notice of Proposed Rul emaki ng, March 10, 2004. Anong the issues
upon which the FCC sought comment are (1) “the extent to which
access charges should apply to [ Voice over Internet Protocol] VolP
and other |P-enabled services,” and (2) how to classify the
provi ders of these services. 1d. at § 61. During the pendency of
the rulemaking proceedings, however, there was “significant
evidence that simlarly situated carriers may be interpreting [the]
current rules differently” with “significant inplications for

conpetition.” AT&T Access Charge Order at § 2. The FCCissued the

AT&T Access Charge Order to provide clarity to the i ndustry pendi ng

t he outconme of conprehensive rul emaki ng proceedings. 1d.

1. Discussion

d obal Crossing argues that plaintiffs’ tariffs establish that
only “custoners” are |liable for term nating access charges and t hat
A obal Crossing is not a custoner because it does not “subscribe”
to plaintiffs’ services. dobal Crossing further argues that the

AT&T Access Charge Order does not obligate it to pay term nating

access charges because G obal Crossing is not the entity that
delivers long distance traffic to the LECs. d obal Crossing al so
argues that all liability arising before Decenber 9, 2003, was
di scharged by the bankruptcy reorgani zation pl an.

A. Access Charges and Prinmary Jurisdiction

-5-
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Regul at ed t el ecommuni cati ons conpani es involved in interstate
commerce are treated as “common carriers” under the Conmuni cati ons

Act of 1934, 47 U S.C. 88 151 et seq. Anerican Tel. & Tel. Co. v.

Central Ofice Tele., Inc., 524 U. S. 214, 216 (1998). Section 203

of the Conmunications Act requires comon carriers to file
“schedules,” also known as “tariffs,” containing all of their
“charges” for interstate services and all “classification

practices and regulations affecting such charges.” Id. at 217
(citing 8 203). Once the FCC approves the rates that a carrier
charges its custoners, the rates becone the |aw and exclusively
govern the rights or liabilities of the carrier to the custoner.

HIll v. Bell South Tel econmms., Inc., 364 F.3d 1308, 1315 (11th Gr

2004). The parties may not nmake separate agreenents that vary from
the terms contained in the tariff. “Thus, even if a carrier
intentionally msrepresents its rate and a custoner relies on its
m srepresentation, the carrier cannot be held to the promsed rate
if it conflicts with the published tariff.” AT&T, 524 U S. at 222.

Plaintiffs tariffs apply only to “custoners.” In turn, the
tariffs define a “custoner” as any entity that “subscribes” to
plaintiffs’ services. Def endant d obal Crossing asserts, and
plaintiffs do not dispute, that it does not subscribe to
plaintiffs’ services and thus is not a custonmer under the tariffs.

Plaintiffs contend that defendant dobal Crossing is a
“custoner” under the *“constructive ordering” doctrine. The
doctrine establishes that a “party ‘orders’ a carrier’s services

when the receiver of services (1) is interconnected in such a

-6-
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manner that it can expect to receive access services; (2) fails to
take reasonable steps to prevent the receipt of access services;

and (3) does in fact receive such access services.” Advant el

LLC v. AT&T Corp., 118 F.Supp.2d 680, 684 (E.D. Va. 2000). In
Advantel, AT&T refused to pay access charges even though it
received originating and term nating access service directly from
the plaintiff CLEGCs. The “constructive ordering” doctrine was
successfully invoked to counter AT&T' s contention that it was not
a customer because it had not conpleted the ordering forns
specified by the plaintiffs’ tariffs. 1d. at 684-85.

G obal Crossing argues that, contrary to the facts in
Advantel, there is no direct connection between itself and the
term nating LEGCs. Plaintiffs counter that the FCC conclusively

ruled on this matter in the AT&T Access Charge Order when it stated

that interexchange carriers are liable for termnating access
charges “whether only one interexchange carrier uses |P transport
or instead nultiple service providers are involved in providing | P

transport.” AT&T Access Charge Order at T 19. The AT&T Access

Charge Order is not wholly on point, however, in that AT&T appears
to have been the entity in direct connection with the term nating
LEGCs.

Primary jurisdictionis a common-|lawdoctrine that is utilized
to coordinate judicial and adm ni strative deci si on making. Access

Tel econmmuni cations v. Southwestern Bell Tel ephone Co., 137 F.3d

605, 608 (8th Cr. 1998). The doctrine “applies where enforcenent

of aclaimoriginally cognizable in a court requires the resol ution

-7-
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of issues which, under a regul atory schene, have been placed within
t he speci al expertise and conpetence of an adm ni strative agency.”

Sout hwestern Bell Tel ephone Co. v. Allnet Comm Servs., Inc., 789

F. Supp. 302, 304 (E.D. Mo. 1992). The purposes of the doctrine
are to: (1) ensure desirable uniformty in determnations of
certain adm nistrative questions, and (2) pronote resort to agency
experience and expertise where the court is presented wth a

guestion outside its conventional expertise. United States V.

Western Pac. R Co., 352 U.S. 59, 63-64 (1956).

The present action is one of four that the Court has found in
whi ch LECs seek paynent of access charges in reliance upon the AT&T

Access Charge O der. In each of the other three, as discussed

bel ow, the courts stayed the action pursuant to the doctrine of
primary jurisdiction.

In Fronti er Tel ephone of Rochester, Inc. v. USA Dat anet Corp.,

386 F.Supp.2d 144 (WD.N. Y. 2005) the plaintiff LEC sought
“originating access charges” from Vol P |ong-distance provider
Dat anet . © The Frontier court stayed the action pending
determnation by the FCC regarding the applicability of access
charges to VolP. 1d. at 151. The court first noted that Datanet
asserted that its Vol P service provided “enhanced functionality”
that distinguished it from the services addressed by the AT&T

Access Charge O der. Id. at 149-50. Det erm ni ng whether the

5Li ke defendant G obal Crossing in this matter, Datanet argued
it was not |iable for access charges because it was not directly
connected to the LEC but, rather, received phone calls for
transm ssion froman intervening CLEC. 1d. at 145-46.

- 8-
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Dat anet service indeed provided enhanced functionality “involves
technical and policy considerations that are particularly within
the expertise of the FCC.” 1d. at 150. In addi tion, the Datanet
service used a different dialing nmethod than that addressed by the

AT&T Access Charge Order. 1d. Wile the court “suspect[ed]” that

the FCC would find the distinction irrelevant and would require
Dat anet to pay access charges, the “fact remains that Datanet’s
dialing systemis different from AT&T's.” 1d. at 150 and at 150
n. 4. Finally, the Court noted that the FCC was engaged in
rul emaki ng procedures regarding the extent to which Vol P providers
shoul d pay access charges. 1d. at 150-51.

Plaintiffs brought a related case in this Court that was al so
stayed pursuant to the primary jurisdiction doctrine. I n

Sout hwestern Bel | Tel ephone, L.P. v. VarTec Telecom | nc. ,

plaintiffs sought term nating access charges from interexchange
carrier VarTec and LCRs Uni Point and Transcom The action was
stayed with regard to VarTec because it was in bankruptcy
proceedi ngs. The LCR defendants noved to di sm ss, arguing that the

AT&T Access Charge Order only applied to interexchange carriers.

The Court found that resolution of plaintiffs’ clains against the
LCRs would require it to determne either that the LCRs were
i nt erexchange carriers or that access charges could be assessed

agai nst entities other than interexchange carriers. Southwestern

Bell Telephone, L.P. v. VarTec Telecom 1Inc., No. 4:04-CV-1303

2005 W 2033416 at *4 (E.D. Mb. Aug. 23, 2005). The Court found

that “entrance into these determ nations would create a risk of

-0-



Case 4:04-cv-01573-CEJ  Document 86 Filed 02/07/2006  Page 10 of 15

i nconsi stent results anong courts and with the [FCC]. The FCC s
ongoi ng Rul emaki ng proceedi ngs concer ni ng Vol P and ot her | P-enabl ed
servi ces make deferral particularly appropriate in this instance.”
Id.

| n The Sout hern New Engl and Tel ephone Conpany v. d obal Naps,

Inc., No. Giv.A 304Cv2075JCH, 2005 W 2789323 (D. Conn. Cct. 26,

2005), plaintiff LEC alleged that defendant “m srouted” |ong
di stance telephone traffic to avoid Goup D trunk facilities.’
Some, but not all, of the calls were transmtted using |IP format.

ld. at *2. Citing Frontier and Sout hwestern Bell, and noting the

proceedi ngs pending before the FCC, the court stayed plaintiff’s
“msrouting” clainms involving IP-format. 1d. at *6.

Two other related matters are before the FCC. Sout hwestern
Bell Tel ephone seeks a declaratory ruling that wholesale
transm ssion providers using |IP technology are liable for access

char ges. Petition of SBC ILECs for a Declaratory Ruling That

Uni Poi nt Enhanced Services, Inc. d/b/a Point One and & her Wol esal e

Transm ssion Providers Are Liable for Access Charges (filed Sept.

21, 2005). In addition, VarTec filed a petition for a declaratory
ruling that it is not liable to pay term nati ng access charges when
other carriers deliver calls to the LECs for term nation. Petition

for Declaratory Ruling That VarTec Telecom Inc., |Is Not Required

"Plaintiff alleged that d obal Naps delivered |ong distance
traffic to “nmeet point trunks” which, under the parties’ agreenent
were reserved for the delivery of interexchange traffic to d obal
Naps’'s own custoners and were not to be used, as alleged, for
delivery of interexchange traffic to plaintiff’s custoners. [d. at
*2.

-10-
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To Pay Access Charges To Southwestern Bell Tel ephone Conmpany or

O her Termnating Local Exchange Carriers \When Enhanced Service

Providers or Gher Carriers Deliver the Calls to Sout hwestern Bel

Tel ephone Conpany or O her Local Exchange Carriers for Term nation

(filed Aug. 20, 2004). Based upon the record before the Court, it
appears that VarTec and 3 obal Crossing play simlar roles in the
transm ssion of |P-enabled | ong distance calls. The FCC s ruling
on the VarTec petition, thus, will be directly applicable to the
present dispute.

Nei ther party in the present action has asked the Court to
apply the primary jurisdiction doctrine. The Court nmay, however,

i nvoke the doctrine sua sponte. Syntek Sem conductor Co., Ltd. V.

M crochip Technology Inc., 307 F.3d 775, 780 n. 2 (9th Cr. 2002);

Wllianms Pipe Line Co. v. Empire Gas Corp., 76 F.3d 1491, 1496

(10th Cir. 1996); dobal Naps, Inc. v. Bell Atlantic-New Jersey,

Inc., 287 F. Supp.2d 532, 547-48 (D.N. J. 2003). The present action
i nvol ves questions under consideration by the FCC, such as whet her
an i nterexchange carrier nmay be liable for access charges when it
does not interconnect with the LEC and howthe liability for access
charges is to be allocated anong the various participants. There
is plainly a risk of inconsistent rulings with regard to each of
t hese questi ons. Accordingly, the Court will stay consideration
of plaintiffs’ access charge clains pending determ nation by the
FCC of the obligations of the participants in the transm ssion of
| ong di stance tel ephone calls using IPformat. The Court will also

stay consideration of plaintiffs’ state |aw cl ai ns.

-11-
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B. The Bankruptcy Reorqgani zation Pl an

Def endant d obal Crossing al so argues that the Court should
dismss, pursuant to Rule 12(b)(1) or Rule 12(b)(6), all clains
ari sing before Decenber 9, 2003, the date on which it energed from
bankrupt cy proceedi ngs. On Decenber 4, 2003, the Bankruptcy Court
for the Southern District of New York entered a Plan of
Reor gani zati on under whi ch “New GCL” becane t he owner of the assets

of “Ad GCL.” In re Gobal Crossing Ltd., No. 02-40188 (REQG

(Order Dec. 4, 2003). The Plan enjoins all persons from
prosecuting against New GCL and its reorgani zed subsidi ari es any
claim that arose before Decenmber 9, 2003. § 9.5. The Pl an
provides that, “In no event, shall . . . New G obal Crossing and

t he Reorgani zed Successor Debtors have any liability or obligation

for any Claimagainst . . . any of the Debtors arising prior to
[ Decenber 9, 2003], other than the Assuned Liabilities.” 1d. The
“Assuned Liabilities” include “Adm nistrative Expense Clains,” 8§

1.8, which include the costs of preserving the estate and running
t he debtor business, 8 1.3. Plaintiffs do not contend that their
clains fall within the definition of Assumed Liabilities. As
def endant notes, wunder 11 U S C 8§ 1141(d)(1)(A), “Except as
otherwi se provided . . . in the plan, or in the order confirmng
the plan, the confirmation of a plan — discharges the debtor from
any debt that arose before the date of such confirmation.”
Plaintiffs rely on 11 U. S.C. 8 523 to assert that their clains
survive the discharge. Section 523(a)(2)(A) provides that, “A

di scharge under . . . 1141 . . . does not discharge any individual

-12-



Case 4:04-cv-01573-CEJ  Document 86 Filed 02/07/2006 Page 13 of 15

debtor fromany debt . . . for noney . . . to the extent obtained
by . . . false pretenses, a fal se representation, or actual fraud.”
(enphasis added). The Eighth Crcuit has held that 8§ 523 applies
only to an individual debtor and not a corporate debtor. Yanmha

Mot or Corp USA v. Shadco, Inc., 762 F.2d 668, 670 (8th Gr. 1985).

Plaintiffs also assert that a confirmed plan that purports to
enjoin suits is unenforceable where the entities involved are
unaware of their clainms, “such as a tort clainmnt whose injuries
have not yet manifested.” The parties all submtted conmments to
the FCC in the course of AT&T proceedings. As plaintiffs
acknow edge, defendant d obal Crossing submtted its conments on
Decenber 18, 2002. Thus, plaintiffs were aware of defendant’s rol e
in IP telephony before the confirmation order was entered on
Decenber 4, 2003. The Court concludes that plaintiffs’ clains
ari sing before Decenber 9, 2003, are barred by the Reorganization
Pl an entered by the Bankruptcy Court for the Southern District of
New Yor k.

C. The Settl enent Agreenent

In the course of the bankruptcy proceedings, Add GCL and the
plaintiffs in this action signed a settlenent agreenent, approved
by the bankruptcy court on March 24, 2003, and effective April 3,
2003. The agreenent contained a broad rel ease by the SBC entities
in favor of the A obal Crossing entities and their successors and
assi gns, rel easing:

all . . . rights or damages under any |l egal theory . . . which

t hey now have, may claimto have or ever had, whether such
Clains are currently known, unknown, foreseen, or unforeseen,
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whi ch any of the SBC Rel easors may now have or have ever had,
fromthe beginning of tinme through and including the date of
this Settlenment Agreenent; provided, however, that the
foregoing rel ease shall not affect . . . (ii) any obligations
incurred by [@obal Crossing] for the purchase of services
fromthe SBC Entities since the petition date.

Settl enent Agreenent § 4.5.

G obal Crossing contends that the release bars plaintiffs
clains arising before April 3, 2003. Plaintiffs counter that
d obal Crossing “constructively ordered” services and that such
constructive ordering anounts to a purchase wthin the nmeani ng of
the release. This would appear to be a strained neaning of
“purchase.” However, the proceedi ngs before the FCC may have sone
bearing on this issue and the Court will defer consideration of the
effect of the settlenment agreenent until the stay is lifted.

Accordi ngly,

| T I'S HEREBY ORDERED that the notion of the d obal Crossing
defendants to dismss [#55] is granted with respect to clains
ari sing before Decenber 9, 2003 and deni ed wi t hout prejudice in al
ot her respects.

| T 1S FURTHER ORDERED t hat the notion of the MLeod and the
Xspedi us defendants to dism ss [#68] is denied w thout prejudice.

| TI1S FURTHER ORDERED t hat plaintiffs’ notion to strike notice
i nadvertently filed in the wong case [#79] is granted.

IT IS FURTHER ORDERED that this matter is stayed pending
determ nation by the Federal Communications Comm ssion of the
applicability of access charges to providers of |P enabled

t el ephony.
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IT IS FURTHER ORDERED that plaintiffs shall file a status
report within six nonths of the date of this order or upon
determ nation by the Federal Communications Conm ssion of the

issues relevant to this action, whichever is earlier.

CAROL E. JACKSON
UNI TED STATES DI STRI CT JUDGE

Dated this 7th day of February, 2006.



